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STEELE, Chief Justice:



Willie L. McNair appeals his convictions in SupmriCourt for Third Degree
Burglary, Theft, Offensive Touching, and Criminalde¢hief. McNair claims that
the trial judge erred by (1) admitting evidenceMxdNair's similar bad acts, (2)
denying McNair's motion for mistrial, and (3) faiy to give the jury a missing
evidence instruction. Because the trial judge cdteohno error, WAFFIRM .

FACTS AND PROCEDURAL HISTORY
A.  McNair breaks into a parked car.

On January 17, 2008, Joseph Silva, a security gataadmulti-story parking
garage in Wilmington, Delaware, encountered anviddal rummaging through
the passenger side of a car’s interior. Silva &t person’s face, while he moved
from the front to the back of the car, and recogtinim as McNair, whose
photograph was posted in the garage office.

As Silva approached the car, he noticed items laoélen glass scattered
about the inside of the car and on the parking ggaféoor. When Silva asked
McNair about these observed facts, McNair answéhetl someone had broken
into his car, but he refused to file a report. Wslva attempted to call for
additional security, McNair threatened him and tfled the garage.

Officer Stuart Walker of the Wilmington Police Depment responded to

Silva’s call. Walker and Silva viewed a surveitenvideotape showing an



individual fleeing the garage, but the trial juddjd not accept that videotape into
evidence, because of its poor quality and postigni
B. The State charges McNair; and the trial judgeaares a mistrial.

On March 30, 2008, police arrested McNair and gédrhim with Third
Degree Burglary, Theft, Offensive Touching, andn@nial Mischief. A jury failed
to reach a verdict after trial, and the trial judbpzlared a mistrial. The trial judge
scheduled a new trial, and the second jury fountNaicguilty on all four counts.
Before and during McNair’'s second trial, McNairsed several issues with the
trial judge.

1. McNair objects to Silva’s testimony about the pbtograph that
suggests his earlier committed crimes.

McNair objected to both the admission of the pbgoaph he expected had
served as a basis for Silva recognizing him, ad aelto Silva’s testimony
concerning the location of and the frequency thataSviewed the photograph.
McNair argued that D.R.E. 404(b) prohibited Silvééstimony, because it would
indicate to the jury that McNair had previously auitied crimes in the garage.

The trial judge noted that the photograph couldepially prejudice
McNair, but ruled that its probative value far osetghed the potential for
prejudice. The trial judge accordingly admitted ceopped version of the
photograph that contained no writing that suggebteNair’'s earlier criminal acts.

The trial judge also attempted to sanitize the agmanying testimony by
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instructing the State that Silva could testify thathad seen the photograph several
times, but that he could not testify to where he $@en it.

2. McNair requests a missing evidence instructionof the garage
videotape.

Before the second trial, McNair requested a misgwiglence instruction
regarding the State’s failure to collect and presehe surveillance videotape. At
a hearing on the issue, Walker testified woir dire that he could not recall
viewing the videotape. But Walker did recall beitodgd that there was nothing
useful, because the footage showed people runnititeigarage stairwell and was
blurry. Silva, who remembered watching the vidpetavith Walker, testified that
the footage was not very good and that neithenbe Walker, could identify the
perpetrator from the video. Based on these tesii@sothe trial judge held that the
videotape had no evidentiary value, and declinaddtvuct the jury to assume that
the missing videotape would have tended to proaeNtNair was not guilty.

3. McNair moves for mistrial.

At trial, after being prompted by Silva’s resporteea question on direct
examination, McNair moved for a mistrial. Duringv@’s direct-examination, the

following exchange occurred:

! A missing evidence instruction, otdlly” instruction, tells the jury, in a case where Siate
has failed to collect or preserve evidence whicimaterial to the defense, to assume that the
missing evidence would have tended to prove therdizint not guiltyLolly v. Sate, 611 A.2d
956, 962 n. 6 (Del. 1992).



How many times have you seen a photograph?
Daily, when | was at work.

Q. And how do you know [McNair]?

A, Um—

Q. Have you ever seen a photograph of him before?
A. Yes, | have.

Q.

A.

McNair moved for a mistrial based on Silva havirggtified to the exact
circumstance the trial judge had precluded. Tha judge denied McNair's
motion for a mistrial, reasoning that she ruled oian “abundance of caution”
and Silva’s statement did not rise to the levep@judice requiring a mistrial. In
any event, the trial judge gave a curative instoucto the jury to disregard the
“last statement that the witness made as to whadtdrawhat manner the saw the
photograph.”
DISCUSSION

A.  The photograph and Silva’s testimony do not exaént‘prior bad acts.”

McNair argues that the trial judge erred by peilingttthe admission of
unfairly prejudicial “prior bad acts” evidence. Mair asserts that the photograph
and Silva’s testimony about how Silva knew McNaurggested to the jury that he
had previously committed crimes. McNair allegesttlonly his criminally
suggestive photograph explains the connection letaén and Silva. Therefore,
McNair asserts that the trial judge should havedacted a fullGetz analysis,

which would have rendered Silva’s entire sanititesdimony inadmissible.



We review a Superior Court judge’s rulings on dldenission of evidence for
abuse of discretioh. An abuse of discretion occurs when a court haseded the
bounds of reason in light of the circumstancessamignored recognized rules of
law or practice so as to produce injusfice.

D.R.E. 404(b) forbids the introduction of evidermf€other crimes, wrongs,
or acts” solely to prove that the defendant acted in conityrtherewith®> A trial
judge may admit evidence of prior misconduct, hosvetwhen it has independent
logical relevance and when its probative valueas substantially outweighed by

the danger of unfair prejudicé gubject to the five prong test 6tz v. Sate.’

2 Baumann v. Sate, 891 A.2d 146, 148 (Del. 2005).
3 Lilly v. State, 649 A.2d 1055, 1059 (Del. 1994).

* D.R.E. 404(b)

® Getzv. Sate, 538 A.2d 726, 730 (Del. 1988).

®d. (internal quotations omitted).

" In Getz, we set forth the following guidelines governirge tadmissibility of prior bad acts
evidence:

(1) The evidence must be material to an issuetonaite fact in dispute.

(2) The evidence must be introduced for a purpasetsned by D.R.E. 404(b).

3) The other crimes must be proved by evidencehvis plain, clear, and conclusive.
4) The other crimes must not be too remote in fimm the charged offense.

(5) The court must balance the probative value wihsevidence against its unfairly
prejudicial effect, as required by D.R.E. 403.

If the evidence is admitted, the jury should betrinded concerning the purpose for the
admission. Getz, 538 A.2d at 734.



To implicate D.R.E 404(b) an@etz, the evidence which a party seeks to
admit must involve prior bad acts. Here, the cstei# evidence did not constitute
prior bad acts evidence. The State never toldjuhe the reasons for posting
McNair's photograph in the garage office, nor did tState identify any earlier
misconduct. Rather, the State offered and usedetidence solely to bolster
Silva’s identification of McNaif. Indeed, the trial judge, out of an abundance of
caution, took several steps to prevent the jurymfronferring from Silva’s
testimony that McNair had committed earlier bacgactherefore, the trial judge’s
decision to admit that evidence did not implicat® [E 404(b) and>etz.

The trial judge admitted McNair's photograph byakgy to the use of
police photographs or mug shots, at trial. AltHodige use of police photographs
at trial “risks suggesting to the jury that [theg¢fendant has a prior criminal
record,” the State may show a mug shot or similar photdgtaghe jury, subject
to three prerequisites:

(1) the prosecution must show a demonstrable needtrioduce the

photographs; and (2) the photographs, if showrhéojary, must not

imply that the defendant has a prior criminal regcoand (3) the

introduction at trial does not draw particular atien to the source or
implications of the photographS.

8 See Howard v. Sate, 704 A.2d 278, 281 (Del. 1998) (“The fingerprinatthes are not, in our
view, evidence of prior bad acts on the part ofdekendant but are simply further circumstantial
evidence of the perpetrator’s identity.”).

° Brookins v. Sate, 354 A.2d 422, 422-23 (Del. 1976).

191d. at 423 (citingUnited States v. Harrington, 490 F.2d 487 (2d Cir. 1973)).
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Here, the State met all three of the prerequisaat@sounced irBrookins. First,
there can be no doubt that the photograph touchdtecentral issue in this case
— the accuracy of Silva’s identification of McNaind Silva’s credibility. Second,
the trial judge cleansed the photograph of anyingrithat might suggest earlier
criminal activity. Third, the limitations the tfifjudge placed on Silva’s testimony
prevented unduly emphasizing on the source of teggraph or any inferences
that might be drawn from that source.

Thus, the trial judge did not abuse her discrebgmot conducting a full
Getz analysis of the contested evidence. Rather,rthejuidge properly applied
the balancing test required by D.R.E 468pncluding that the contested evidence
“far outweigh[ed] the potential for prejudice” todMair. Further, the trial judge
properly attempted to minimize any chance of pregido McNair by limiting
Silva’s testimony about the photograph.
B.  The trial judge’s instruction cured Silva’s argably prejudicial testimony.

McNair next asserts that the trial judge erreddbypying McNair's motion
for a mistrial after Silva testified where he hagkis the photograph. McNair

argues that Silva’s testimony directly contravettegitrial judge’s instruction, and,

1 D.R.E. allows the exclusion of relevant evidendts ‘probative value is substantially
outweighed by the danger of unfair prejudice, ceitfa of the issues or misleading the jury, or
by considerations of undue delay, waste of timeneedless presentation of cumulative
evidence.” The balancing test is also a signifiganng of theGetz analysis.



thus, warranted a mistrial. McNair argues thatttla judge’s curative instruction
to the jury insufficiently mitigated the harm fra@iva’s blundered testimony.

We review a trial judge’s denial of a motion fornastrial for abuse of
discretion'? We stated recently iBanther v. Sate that:

When a trial judge denies a mistrial applicatidrattdecision will be

reversed on appeal only if it is based upon unresse or capricious

grounds. A trial judge should grant a mistrialyomthere there is a

manifest necessity or the ends of public justicaild/de otherwise

defeated. The remedy of a mistrial is mandatdyg when there are

no meaningful and practical alternative to thatedyi®

“A trial judge’s prompt curative instructions areepumed to cure error and
adequately direct the jury to disregard impropettensa for consideration. Juries
are presumed to follow the trial judge’s instruntd™® Here, the trial judge
instructed the jury to “disregard the last stateintbat [Silva] made as to where
and in what manner the saw the photograph.” Tia¢ jrdge gave the curative
instruction immediately after the parties discussisel issue. Because the trial

judge’s curative instruction presumptively remediady prejudice caused by

Silva’s statement, the trial judge did not abusedmgcretion by denying a mistrial.

12 purnell v. Sate, 979 A.2d 1102, 1108 (Del. 2009).
13977 A.2d 870, 890 (Del. 2009) (citations and in&guotations omitted).

% purnell, 979 A.2d at 11009.



C.  Failure to admit the blurry videotape did notgaire aLolly Instruction.

Finally, McNair asserts that the trial judge sholé&Ve instructed the jury to
assume that the surveillance videotape from thaggamwould have tended to
disprove McNair’s guilt. We review the denial ofequested.olly instructionde
novo.™

A trial judge must give a missing evidence insiucwhen the State fails to
gather or preservenaterial evidence® But, the trial judge exercises “plenary
power over the admissibility of evidence whicheéterant,.e., of consequence?
Here, the trial judge properly concluded that tggethad no evidentiary value, and
therefore, was not material. The trial judge badsedconclusion on Walker’'s and

Silva’s testimony. Walker and Silva testified ththe poor quality and poorly

> Hendricksv. Sate, 871 A.2d 1118, 1123 (Del. 2005).

16 Lolly, 611 A.2d at 961. In reviewing a claim that th=té& failed to preserve potentially
exculpatory evidence we must consider: (1) whetherequested material, if in the possession
of the State at the time of the defense requestildvbave been subject to disclosure under
Superior Court Criminal Rule 16 or und@rady v. Maryland; (2) if so, whether the State had a
duty to preserve the material; and (3) if the Shete a duty to preserve the material, was the duty
breached, and what consequences should flow friameach.Hammond v. Sate, 569 A.2d 81,

86 (Del. 1990). The consequences which should fimm a breach of the duty to preserve
evidence are determined in accordance with a sep#reee-part analysis which considers: (1)
the degree of the State’s negligence or bad féihthe importance of the missing evidence
considering both the probative value and reliapibf secondary or substitute evidence that
remains available; and (3) the sufficiency of otlesidence produced at trial to sustain a
conviction.ld. This analysis, of course, assumes that the missiitgence might bexcul patory,

i.e., that is it relevant to a disputed issue. Releydgonsists of both materiality and probative
value.”Getz, 538 A.2d at 731.

7 Lolly, 611 A.2d at 961 n. 5 (citing D.R.E. 40&etz, 538 A.2d at 731).
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positioned videotape footage failed to capturepigetrator’s face. The transcript

of the hearing supports the trial judge’s conclos&nd we find no error. Further,

we agree with the trial judge’s conclusion that there suggestion that video

enhancement techniques were available, without misretoo speculative to

warrant a finding that the video could have beemigievidentiary value.
CONCLUSION

For the foregoing reasons, WEFIRM the judgment of the Superior Court.
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